Id § 2310(a)(2).
12 16 CFR § 700. McMahon's three factors-text, legislative history, and purposes-are the same tools of statutory construction used in that Part to conclude that the regulations are not entitled to judicial deference under Chevron. Because under Chevron these three tools of construction prove that the MMWA cannot be understood to delegate to the FTC the authority to preclude arbitration, they prove also that the MMWA itself cannot be understood to preclude arbitration under McMahon. 15 statute in direct conflict with the FAA, the agency's interpretation is not relevant under McMahon unless the agency is acting pursuant to an explicit delegation from Congress.
Part I provides an overview of the FAA and discusses application of the McMahon test. Part II describes the MMWA's key provisions and highlights the competing approaches lower federal and state courts have taken to resolve the tension between the two statutes. In particular, this Part discusses how these courts treat the FTC regulations when applying McMahon. Part III recommends that courts should not consider the FTC regulations when deciding whether Congress intended to prohibit binding arbitration of MMWA claims because the MMWA does not delegate to the FTC the decision to preclude arbitration of MMWA claims. Part III then analyzes the implications of excluding the FTC regulations from the McMahon inquiry. To this end, the FAA provides that agreements to submit disputes to arbitration "shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.2 ' That is, as long as an arbitration agreement is a valid contract under applicable state law, a trial court must refuse to hear claims subject to the agreement and must issue an order compelling the arbitration. 26 Since its enactment in 1925, the FAA has successfully encouraged the enforcement of arbitration agreements. The Supreme Court has consistently interpreted the FAA as "a congressional declaration of a liberal federal policy favoring arbitration agreements." 27 Moreover, the Court has held that the FAA creates a strong presumption in favor of arbitration, stating "any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration.. ' .
B. Defining the FAA's Limits: The McMahon Test
Although the FAA embodies a strong federal policy favoring arbitration, its mandate is not absolute. The FAA does not apply where "Congress itself has evinced an intention to preclude a waiver of judicial remedies for the statutory rights at issue."
29 Thus, the FAA acts as a default rule, requiring enforcement of arbitration agreements, except where Congress has specifically exempted a particular statutory claim from its application." Courts consider three factors to determine whether Congress intended to prohibit agreements to arbitrate a particular statutory claim: (1) the text of the statute; (2) its legislative history; or (3) whether there is "an inherent conflict between arbitration and the statute's underlying purposes." 3 ' The burden is on the party opposing arbitration to demonstrate that Congress intended to preclude arbitration." 25 9 USC § 2. 26 9 USC § 3 (1994) (directing the court to stay the trial on application of one of the parties); 9 USC § 4 (1994) (requiring the court to direct the parties to arbitration). 27 32 Id at 227 (noting that the party opposing arbitration has the burden to show that "Congress intended to preclude a waiver of judicial remedies for the statutory rights at issue").
While the Supreme Court has not yet applied McMahon to the MMWA, it has followed this three-part test in a number of other statutory contexts. In every statutory context it has considered, the Supreme Court has upheld application of the FAA." Specifically, the Court has held that the FAA requires enforcement of agreements to arbitrate claims arising under the Age Discrimination in Employment Act ("ADEA")," Sherman Act," Racketeer Influenced and Corrupt Organization Act, 6 Securities Act of 1933, 3, Securities Exchange Act of 1934," and most recently, the Truth in Lending Act. 39 In each of these cases, the Supreme Court concluded that the statute's text, legislative history, and purpose did not evince congressional intent to exclude the statute from application of the FAA. As detailed below, however, none of these cases has addressed the issue presented by the ties on consumer goods.' The MMWA has three main purposes: "to improve the adequacy of information available to consumers, prevent deception, and improve competition in the marketing of consumer products." 51 The MMWA is based on the premise that better-informed consumers will fuel a more competitive market for warranties, which will yield more generous warranties overall." The MMWA employs a number of safeguards to advance these goals. First, the MMWA establishes minimum standards that warrantors must meet to feature a "full" warranty on a consumer product. 53 Although the MMWA applies only to written warranties, 8 and in fact does not require a manufacturer to offer a warranty at all, it nonetheless significantly limits a manufacturer's ability to disclaim implied warranties. " In addition, the MMWA creates a federal cause of action for violation of the statute, stating that a consumer "may bring suit for damages and other legal and equitable relief" in any appropriate court. 6 Finally, the MMWA allows a manufacturer to incorporate "informal dispute settlement procedures" into a written warranty as long as the procedures comply with minimum standards prescribed by the FTC. If the manufacturer meets these requirements, the consumer must resort to the mechanism before she may bring a civil action." The MMWA does not, however, define what constitutes an "informal dispute settlement procedure," nor does it state that these informal procedures are the only forms of dispute resolution allowed under the statute. Rather, it provides only that such procedure is a precursor, not a bar, to litigation.' Thus, the MMWA delegates to the FTC the authority to prescribe rules governing any procedure that falls within 53 See 15 USC § 2303(a) (noting that a warranty must meet the provisions of 15 USC § 2304 to be considered a full warranty).
54
See Gunter, 34 Ga L Rev at 1491-92 (cited in note 50) (noting that Congress limited written warranties in order to stop sellers from drawing in consumers with a false sense of security in deceptive written warranties).
55 See 15 USC § 2308(a) (listing situations when a supplier may not disclaim or modify implied warranties). 
USC § 2310(a)(2).

58
15 USC § 2310(a)(3) (noting a "consumer may not commence a civil action ... unless he initially resorts to such procedures"). 59 Id.
the ambit of an "informal dispute settlement procedure" but does not define where those boundaries lie.
B. FTC Regulations Prohibit Arbitration of MMWA Claims
The FTC has promulgated several regulations establishing the requirements that "informal dispute settlement procedures" must meet in order to be valid under the MMWA. The FTC has adopted regulations stating that binding arbitration is not an "informal dispute settlement procedure," and, therefore, is disallowed under the MMWA.6° Specifically, the regulations provide that the "[diecisions of the [informal procedure] shall not be legally binding on any person.' The FTC explains that this regulation prohibits warrantors from "requir[ing] consumers to resort to [informal procedures] whose decisions would be legally binding (e.g., binding arbitration)." 62 The FTC goes beyond banning arbitration as part of any "informal dispute settlement procedures," however. The regulations also embody the agency's determination that the MMWA as a whole prohibits binding arbitration, stating that "reference within the written warranty to any binding, non-judicial remedy is prohibited by the Rule and the [Magnuson-Moss Warranty] Act.'' In this way, the FTC presumes that informal procedures are the only ones the MMWA permits. Thus, the FTC reasons that because the MMWA allows only informal procedures, and because arbitration is not such a procedure, the MMWA bans binding arbitration entirely.
C. Competing Approaches to Resolving the FAA-MMWA Conflict
The lower federal and state courts that have considered the tension between the FAA and MMWA are divided on the result. McMahon and found that the MMWA's text, legislative history, and purposes were consistent with permitting arbitration." The court based on faulty reasoning, it did not reach the question whether such agency regulations, if otherwise valid interpretations of the MMWA, should be included in the McMahon inquiry." 8
III. COURTS SHOULD NOT CONSIDER F'C REGULATIONS
PROHIBITING ARBITRATION AS EVIDENCE OF
CONGRESS'S INTENT UNDER MCMAHON
When applying McMahon, courts should not consider the FTC's prohibition of binding arbitration as evidence of Congress's intent to exclude MMWA claims from the purview of the FAA because the MMWA cannot reasonably be understood to give the FTC the power to override the FAA. That is, assuming that Congress could delegate to an administrative agency the power to decide whether a statute will be exempt from the FAA, Congress did not do so in the MMWA. This Comment proposes that when agency interpretation of a statute places that statute in direct conflict with the FAA, courts should consider the interpretation under McMahon only if the agency is acting pursuant to a specific delegation from Congress.
As discussed earlier, courts are divided on how to treat the Fl'C regulations when applying McMahon." 9 Because nothing in the MMWA's text, legislative history, or purposes precludes arbitration, a court's decision of whether to consider the regulations effectively determines the conclusion the court will reach.'o Therefore, development of a consistent theory regarding treatment of agency regulations under McMahon would help achieve uniformity among courts facing this issue.
Part III.A discusses why courts should not interpret the MMWA as delegating to the FTC the decision to prohibit arbitration of MMWA claims. It argues that the FTC's total prohibition of arbitration is contrary to clear congressional intent expressed in the FAA and is not entitled to judicial deference under Chevron USA Inc v Natural Resources Defense Council, Inc. 8' Specifically, the MMWA's text, legislative history, and purposes neither expressly nor implicitly delegate to the FTC the power to override the FAA. As a result, the regulations are unlawful insofar as they bar arbitration of MMWA claims and should be vacated. consistency in the law. Such an interpretation resolves interpretive doubts in favor of arbitration and nondelegation.
Part III.B examines the policy implications of excluding the FTC regulations, and other agency interpretations that conflict with the FAA, from the McMahon test absent a clear congressional delegation. This Part argues that requiring greater specificity from Congress when deciding to depart from the FAA yields several advantages, including the reduction of decision and error costs and increased political accountability. Finally, this Part rejects the arguments that this approach is unworkable and undermines the expertise of the FTC.
A. The MMWA Does Not Grant the FTC the Power to Prohibit Binding Arbitration
Courts should not consider the FTC regulations as evidence of Congress's intent under McMahon because the MMWA cannot reasonably be read to delegate to the FTC the authority to prohibit arbitration. First, the FTC's ban on arbitration is not entitled to judicial deference under Chevron because it is contrary to the congressional intent, expressed in the FAA, to uphold arbitration.8' Second, the MMWA does not change this result. Because the regulations directly conflict with the FAA, they can be consistent with congressional intent only if the MMWA creates an exception to the FAA. Both the MMWA itself and its interpretation according to presumptions favoring arbitration and continuity in the law demonstrate, however, that the MMWA does not create such an exception.
1. The conflict between the FAA's pro-arbitration presumption and the FTC's regulations.
An agency interpretation of a statute is entitled to judicial deference under Chevron if two conditions are met: (1) Congress has not directly spoken on the issue, and (2) the agency's interpretation is reasonable." In other words, the first prong of Chevron requires the court, as "the final authority on issues of statutory construction," to reject an agency regulation that is "contrary to clear congressional intent." To determine whether an interpretation is contrary to congressional intent, a court may look beyond the face of the particular statute at hand." A court can consider the statute's context and other 82 Id (noting that if congressional intent is clear, the court and agency must give effect to that intent).
83
Id at 842-44. 84 Id at 843 n9. 9 in which courts consider the statute's "plain meaning,"" its structure as a whole, the similarity of language used elsewhere in the statute, the rules of grammar and syntax, and the statute's relationship with other laws. Under this approach, statutory text should be dispositive in the absence of other sources to the contrary. 95 The text of the MMWA does not authorize the FTC to ban arbitration because (1) arbitration is not an "informal dispute resolution procedure" over which the FTC rightfully has discretion, and (2) the FTC does not have the authority to declare informal procedures the only ones allowed by the MMWA. First, the MMWA allows warrantors to establish informal dispute resolution procedures that a consumer must exhaust before filing a claim in court,9 and it grants the FTC the power to establish rules governing those procedures. The FTC's authority, however, encompasses only "informal dispute settlement procedures,"" and thus it is necessary to define that term to understand the limits of the congressional delegation. Although the MMWA does not define "informal dispute settlement procedures," it of Management and Budget's interpretation of the Act).
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Text, legislative history, and purposes are used here to show that there is no delegation entitled to judicial deference under Chevron. While the Chevron and McMahon schemes of statutory interpretation utilize the same tools of construction in this analysis, they are different in key respects. Most importantly, under McMahon, ambiguity is resolved in favor of arbitration. Under Chevron, however, ambiguity is decided in favor of the agency, and in this case, against arbitration. See Part III.B.1 for further discussion of this point. 93 See Estate of Cowart, 505 US at 475 (Kennedy) (stating that "[in a statutory construction case, the beginning point must be the language of the statute, and when a statute speaks with clarity to an issue judicial inquiry into the statute's meaning, in all but the most extraordinary circumstance, is finished" does state that any such procedure must be exhausted before a consumer files a claim in court." Courts universally apply a "whole act rule" when interpreting statutory text, recognizing that "[a] word or clause that is ambiguous at first glance might be clarified if 'the same terminology is used elsewhere in a context that makes its meaning clear."" 00
In contrast, binding arbitration is generally understood to be a substitute for a judicial forum, not a prerequisite to it.' 0 ' Webster's New International Dictionary defines arbitration as "the hearing and determination of a cause between parties in controversy by a person or persons chosen by the parties, or appointed under statutory authority, instead of by a judicial tribunal provided by law. ' ' n Thus, binding arbitration is not an "informal dispute settlement procedure" within the meaning of the MMWA, but rather a formal, final adjudication that takes the place of the judicial decisionmaking process.' 3 Understanding "informal dispute settlement procedures" to exclude binding arbitration makes sense of this provision. Taken as a whole, then, the MMWA's use of the phrase "informal dispute settlement procedures" does not encompass binding arbitration. As a result, the agency's power to make rules regarding these informal procedures does not include the ability to ban binding arbitration completely.
Finally, the MMWA's provision for "informal dispute settlement procedures" does not imply the prohibition of other formal dispute resolution procedures, such as arbitration."' In Gilmer, the Supreme Court held that the ADEA's allowance for "informal methods of conciliation, conference, and persuasion" did not preclude arbitration of ADEA claims."' Rather, the Court found that the ADEA's provision for these dispute resolution mechanisms evinced Congress's "flexible approach to resolution of [ADEA] claims."'' Arbitration, the court held, is consistent with this flexible statutory scheme. On this account, the MMWA's express provision for "informal dispute settlement procedures" does not imply the prohibition of other dispute resolution procedures. Because the MMWA's language providing for "informal dispute settlement procedures" neither includes nor prohibits binding arbitration, the F-C acted outside of its jurisdiction when it banned arbitration under the MMWA entirely. b) Legislative history. The MMWA's legislative history confirms that Congress did not authorize the FTC to exempt the statute from the purview of the FAA. The House of Representatives Report states that "[a]n adverse decision in any informal dispute settlement proceeding would not be a bar to a civil action on the warranty involved in the proceeding."' ' 7 This language supports the textual reading that the FTC can make any rule with respect to "informal dispute settlement procedures," including the preservation of a judicial forum. Because binding arbitration is not an "informal dispute settlement procedure," however, this history does not authorize the FTC to prohibit arbitration completely.
Furthermore change Act "without enacting into law any provision remotely addressing that subject." ' 3 In contrast, the MMWA's legislative history makes no explicit mention of arbitration. It refers only generally to conditions of "informal dispute settlement procedures."" Surely if Congress's specific endorsement of an existing ban on arbitration is insufficient to exempt the Securities Exchange Act from application of the FAA, so too is the vague language contained in the MMWA's history. The MMWA's legislative history, then, supports the textual reading that Congress did not intend to grant the FTC the power to bar binding arbitration.
c) Purposes. Likewise, the purposes of the MMWA do not imply that Congress authorized the FTC to ban arbitration. The MMWA aims to "improve the adequacy of information available to consumers, prevent deception, and improve competition in the marketing of consumer products."' ' . These consumer protection goals are fully consistent with arbitration. In Green Tree Financial Corp-Alabama v Randolph, "6 the Court upheld the arbitrability of claims arising under the Truth in Lending Act ("TILA"), a consumer protection statute similar to the MMWA."
7 The Court did not suggest that any aspect of TILA's objective of protecting and informing consumers indicated a congressional desire to deviate from the FAA."
8 Rather, the Supreme Court stressed that "even claims arising under a statute designed to further important social policies may be arbitrated. ' " 9 The Court has repeatedly adhered to this rationale and upheld arbitration in a number of other areas of great social importance, including the enforcement of age discrimination,"' antitrust, ' and securities laws."" Nevertheless, the FTC asserts that arbitration conflicts with the MMWA's goals for two main reasons: (1) arbitration procedures are insufficient to protect consumers armed with unequal bargaining power; and (2) binding arbitration conflicts with the MMWA's provision for a judicial forum.'" The Supreme Court has resoundingly re- 123 See 40 Fed Reg at 60210 (cited in note 12) (stating that the FTC has prohibited binding arbitration of MMWA claims because the agency "is not now convinced that any guidelines jected both of these premises. First, in Gilmer, the Supreme Court held that inequality in bargaining power between an employer and his employee was insufficient to create a conflict between the ADEA and the FAA.4 The Court emphasized that attacks on the adequacy of arbitration "'rest on suspicion of arbitration as a method of weakening the protections afforded in the substantive law to would-be complainants,' and as such, they are 'far out of step with our current strong endorsement of the federal statutes favoring this method of resolving disputes."" 5 Second, the FTC's contention that arbitration conflicts with the MMWA's provision of a judicial forum is at odds with wellestablished Supreme Court jurisprudence. In almost every FAA case that the Supreme Court has decided, the statute allegedly in conflict with the FAA contained a similar provision."' Nonetheless, every time, the Supreme Court held that the general provision of a judicial forum was insufficient to imply an intention to preclude arbitration. In sum, the FTC's rationale behind its regulations is without merit and cannot, under current FAA jurisprudence, sanction its decision to ban arbitration.
The FTC regulations are therefore not entitled to judicial deference under Chevron because they are contrary to the clear congressional intent expressed in the FAA favoring arbitration. The MMWA's text, legislative history, and purposes neither expressly nor implicitly authorize the FFC to contravene the FAA's mandate and bar arbitration of MMWA claims. As the next two sections demonstrate, interpretation of the MMWA according to canons favoring arbitration and continuity in the law only reinforce this result.
3. The FAA's strong presumption in favor of arbitration.
Under Chevron, courts may "employ[] traditional tools of statutory construction" to determine whether Congress has spoken on a which it set out could ensure sufficient protection for consumers"); 16 CFR § 700.8 (stating that binding arbitration clauses "are deceptive since section 110(d) of the [MMWA] gives state and federal courts jurisdiction over suits for breach of warranty and service contract").
124 500 US at 32 (stating that "[m]ere inequality in bargaining power [ ] is not a sufficient reason to hold that arbitration agreements are never enforceable in the employment context"). 125 Id at 30, quoting Rodriguez de Quijas, 490 US at 481. See also Green Tree Financial, 531 US at 89-90 (recognizing the Court's rejection of "generalized attacks on arbitration" that stem from suspicion of the substantive fairness of arbitration).
126 See, for example, Gilmer, 500 US at 29 (holding that ADEA claims are arbitrable even though Congress grants state and federal courts concurrent jurisdiction over these claims); Rodriguez de Quijas, 490 US at 482-83 (stating that agreements to arbitrate Securities Act claims are valid notwithstanding the Act's provision of a judicial forum for relief); McMahon, 482 US at 229 (noting that the Security Exchange Act's grant of jurisdiction to federal district courts did not imply a congressional desire to deviate from the FAA when arbitration is adequate to protect the substantive rights in issue). particular issue.
' 27 Many canons of interpretation are designed to preserve well-established federal policies in the absence of a clear statement from Congress to the contrary.'2 As an example, Professor Cass Sunstein notes:
[Tihere is a general federal policy against anticompetitive practices, and agencies will not be permitted to seize on ambiguous statutory language so as to defeat that policy. If Congress wants to make an exception to the policy in favor of competition, it is certainly permitted to do so. But agencies may not do so without congressional instruction. Sunstein notes that courts employ similar canons of interpretation to force congressional decisionmaking in other areas, such as taxation and Native American affairs.°T he FAA enjoys a similar interpretive presumption as a proarbitration canon, favoring its application except where specifically exempted. The Supreme Court has stated that the FAA creates a substantive presumption favoring arbitration, which courts must apply when determining whether another statute conflicts with the FAA. Thus, the MMWA must be interpreted with the strong presumption favoring arbitration embodied in the FAA in mind.' Congress enacted the MMWA against the backdrop of the FAA and a long history of enforcement of arbitration agreements.' Yet, the MMWA 127 467 US at 843 n 9. 128 Cass R. Sunstein, Nondelegation Canons, 67 U Chi L Rev 315, 334 (2000) (describing nondelegation canons that are "designed to implement perceived public policy, by, among other things, giving sense and rationality the benefit of the doubt and by requiring Congress itself to speak if it wants to compromise policy that is perceived as generally held"). 129 Id. The Arbitration Act establishes that, as a matter of federal law, any doubts concerning the scope of arbitrable issues should be resolved in favor of arbitration, whether the problem at hand is the construction of the contract language itself or an allegation of waiver, delay, or a like defense to arbitrability. provides only that the FTC shall establish rules regarding "informal dispute settlement procedures.' '35 It makes no mention of arbitration. It is unlikely that Congress would have delegated authority to the FTC without more specific language. Therefore, the MMWA's language is insufficient to overcome the FAA's general mandate favoring arbitration. Thus, the FAA trumps the FTC regulations.
Significantly, this approach does not preclude Congress from ever delegating the decision to prohibit arbitration completely in the MMWA or any other statute. ' It merely requires Congress to provide a clear statement of its intention to delegate this decision. For example, if Congress provided that "the FTC shall decide whether the FAA will apply to claims under the MMWA," or a like statement, the delegation to the agency would be clear, and therefore, effective. The FTC's decision regarding the arbitrability of MMWA claims would then flow from a congressional delegation specific enough to overcome the FAA and would be relevant under McMahon.
4. The presumption in favor of statutory continuity and harmony.
Congress does not enact statutes on a blank slate. ' Rather, every law is a part of an elaborate legal system. Interpreting statutes, where possible, to be consistent with other statutes encourages harmony and coherence in this scheme.7 This approach to statutory interpretation also promotes predictability and stability in the law.1 3 1 In this way, it resembles the practice of relying on common law principles to fill gaps left by statutes.' 0 Allowing statutes, as well as judge-made law, to fill these gaps is a natural extension of the common law approach. 137 See Norman J. Singer, 2B Statutes and Statutory Construction § 53.01 at 229-30 (Clark Boardman Callaghan 5th ed 1992) ("Legislation never is written on a clean slate, nor is it ever read in isolation or applied in a vacuum.").
138 See id (stating that harmony and consistency are positive values in statutory interpretation because they reduce arbitrariness and encourage impartiality); Ronald Dworkin, Law's Empire 227 (Belknap 1986) (arguing that integrity in law requires horizontal consistency in current legal principles).
139 See William N. Eskridge, Jr., Dynamic Statutory Interpretation 239 (Harvard 1994) (arguing that a liberal theory of statutory interpretation-which considers the original intent of the statute, prior precedents interpreting the statute, and traditional norms-preserves predictability and stability in the law).
140 For a general discussion of the common law approach, see Singer, 2B Statutes and Statutory Construction § 50 at 89-115 (cited in note 137) (noting how antecedent common law on the statute's subject may help guide the interpretation).
Under this approach, Congress is assumed not to create discontinuities in the law without some clear statement to that effect.'
In light of these principles, the MMWA is best interpreted consistently, rather than in conflict, with the FAA. To promote coherence in the law with respect to arbitration, courts should uphold the FAA except where Congress has clearly stated otherwise. As discussed above, the MMWA's phrase "informal dispute settlement procedure" can be read to exclude binding arbitration from the list of remedies over which the FrC has statutory authority.
14 2 Interpreting the MMWA in this way avoids conflict with the FAA and ensures a coherent federal scheme consistent with the FAA's strong presumption favoring arbitration. ' In addition, this approach recognizes Congress's inability to legislate on every detail, filling the gaps left in the MMWA with the background rule Congress clearly provided in the FAA.
B. Advantages of Requiring Greater Specificity from Congress
When Delegating the Power to Deviate from the FAA Excluding the FTC regulations from the McMahon inquiry forces Congress to be more specific when delegating to an agency the power to create an exception to the FAA. Several advantages result, such as the reduction in decision and error costs for both courts and Congress'" as well as increased political accountability and deliberation regarding the decision to deviate from the FAA. ' Furthermore, requiring Congress to be explicit when delegating the decision to bar arbitration is a workable solution and does not prevent reaping the benefits of an administrative agency's expertise. ' the FAA minimizes decision costs for both Congress and courts by enforcing the most frequently desired result whenever a particular statute is silent.' 4 9
If courts consider the FTC regulations as evidence of Congress's intent in the absence of a more specific delegation, they undermine the value of the FAA as a default rule. If courts allow agencies to circumvent the FAA so easily, Congress is likely to determine that the only way to curb administrative discretion is for Congress to refuse to delegate decisionmaking wherever the issue of arbitration may arise. As a result, Congress will have to enact more detailed legislation every time it wants to ensure that agencies cannot evade the FAA. In other words, if courts consider the FTC regulations under McMahon, Congress will be required to specify each time it makes an agency delegation whether the FAA does and does not apply to a particular statute, as opposed to only when it does not apply. 0 Congress enacted the FAA to express a strong policy favoring arbitration."' As a result, for any given statute, it is much more likely than not that Congress intended the FAA to apply. Because the number of cases in which Congress intends to prohibit arbitration are much fewer than those in which it does not,' a rule that requires Congress to specify only where it does not intend arbitration to apply greatly reduces decision costs. " ' Of course, Congress could enact a specific rule reinstating arbitration if, and when, agencies get it wrong. Note that this choice between courts and Congress as correctors of agency misinterpretation is not as simple as it appears. First, requiring Congress to reinstate arbitration when mistakes are made misses the point of having a default rule in the first place. Second, if agencies know that they must act pursuant to a clear congressional delegation to deviate from the FAA, agencies will be less likely to do so. As a result, Congress will be required to correct agency misrepresentations less frequently.
favor of arbitration"). 150 See Sidney A. Shapiro and Robert L. Glicksman, Congress, the Supreme Court, and the Quiet Revolution in Administrative Law, 1988 Duke L J 819, 871 (arguing that if courts do not review agency interpretations adequately, Congress "may conclude that the only way to limit agency discretion is to abandon the discretionary model of delegated power").
151 See Moses H. Cone, 460 US at 24 (noting that the FAA "is a congressional declaration of a liberal federal policy favoring arbitration agreements").
152 Consider id. 153 Moreover, if agencies know that they may only act pursuant to a clear congressional delegation to deviate from the FAA, agencies too will reduce their decision costs because they will not have to waste resources in trying to determine whether the FAA applies.
In addition, exclusion of the FTC regulations from McMahon reduces decision costs for courts. Specifically, exclusion of the regulations allows judges to avoid conducting a laborious Chevron test every time they evaluate an agency regulation that conflicts with the FAA." When reviewing an agency interpretation under Chevron, courts must determine whether the interpretation is contrary to congressional intent and is reasonable.' Courts may employ traditional canons of construction to reach these conclusions, but the process is necessarily arduous. ' Furthermore, consideration of agency regulations under McMahon absent a clear congressional delegation creates an unwieldy twostep inquiry that is exacerbated by the tension between McMahon and Chevron. When a court faces the conflict between the FAA and another statute, the court must determine whether there is congressional intent to exclude a statute from the FAA under McMahon. When an agency interpretation prohibiting arbitration is injected into the analysis, however, the court must also determine, under Chevron, whether there was congressional intent to uphold application of the FAA. Under Chevron, ambiguity is resolved in favor of the agency (which in this case would be in opposition to arbitration), while under McMahon, ambiguity is resolved in favor of arbitration. Injecting Chevron into the mix therefore conflicts with McMahon by shifting the presumption from pro-arbitration to anti-arbitration. Requiring Congress to make an explicit delegation prevents ambiguity under Chevron, simplifies the Chevron analysis, and avoids conflict with McMahon's pro-arbitration assumption.
The situation can be avoided entirely by requiring Congress to state with specificity when it chooses to depart from the FAA. Assuming, as discussed above, that Congress will depart from the FAA relatively infrequently, it is far more efficient for Congress to override the default rule when it so desires than for courts to engage in a laborious inquiry of interpreting congressional intent from ambiguous language each time an agency tries to override the FAA." Meanwhile, where an agency is in fact acting pursuant to a clear delegation from Congress, the Chevron analysis essentially becomes a formality and imposes little cost upon the courts. The FAA embodies a congressional policy favoring arbitration."'O Absent a specific delegation from Congress, courts and agencies may err in deciding whether to allow a prohibition on arbitration. Agencies, for example, may mistakenly believe that Congress empowered them to exclude a particular statutory claim from arbitration. Courts, meanwhile, may err in deciding to take the agency's decision to deviate from the FAA as evidence of Congress's intent to do so as well. If the court or the agency gets it wrong, then the federal policies favoring arbitration and freedom of contract are undermined.
Even if courts and agencies are fairly competent at resolving these issues, the FAA protects interests significant enough that they should not be constricted unless Congress has specifically said so. The FAA and many decades of Supreme Court jurisprudence are testaments to the importance of arbitration. As discussed in the next section, Congress is the appropriate institution to resolve issues of such great importance.
In some cases, these error costs might be insignificant because Congress could easily correct them by enacting subsequent legislation. Given the demands on Congress's time and the volume of federal regulation, however, Congress would probably be unable to detect and correct all mistaken prohibitions on arbitration.'. As one commentator explains, "the same cumbersome organization and timeconsuming process upon which the framers relied to constrain the legislative branch in itself establishing or amending policy hinders it from using those devices effectively or extensively to direct the policy making of its delegees.' '63 Furthermore, requiring Congress constantly to correct agency mistakes is inefficient when the FAA, as a default rule, would prevent these mistakes ex ante.
Increased deliberation and political accountability.
Requiring Congress to provide a specific delegation encourages political accountability.'" Congress is more democratically accountable than are administrative agencies, and it should not punt an issue of this importance to an agency without specifically recognizing what it is doing."' Heads of administrative agencies are bureaucrats who are not elected." Nevertheless, some commentators consider agencies almost as politically accountable as Congress because the public can blame elected officials for agency action.' ' Under this view, the legislative and executive branches must exercise control over agencies for them to be seen as "political" entities responsive to the will of the people. Although Congress and the President can exercise some control over administrative agencies, the sheer volume and complexity of federal regulation inhibits effective checks by these branches.'8 For this reason, it is important that if Congress desires to leave policies of great significance to agencies, Congress must at least remain accountable for the delegation if not for the policy decision itself. Decisions to depart from well-established principles, such as the federal policy favoring arbitration, should be traceable to the more politically accountable legislature.' 6 '
The need for democratic accountability is only heightened by the importance of the issue at stake. If Congress chooses to leave a significant decision to the discretion of an agency, it should expressly specify its intent to do so. Justice Scalia states that most statutory ambiguities exist not because Congress intended a particular result or meant to leave the decision to an agency, but because Congress did not think about the matter at all. "° To the extent that Scalia is right, 164 See David Schoenbrod, Power without Responsibility: How Congress Abuses the People through Delegation 84-94 (Yale 1993) (arguing that agency delegation allows Congress to take credit for successes while shifting blame for failures to agencies).
165 See Farina, 89 Colum L Rev at 499-511 (cited in note 162) (challenging the idea that agencies are politically accountable entities and noting that the executive branch serves as the primary source of supervision of agencies).
166 See id at 504 (noting that the President appoints major officers with the advice and consent of the Senate, and because the Senate rarely interferes, the President gains power through handpicking bureaucrats).
167 See Eskridge, Frickey, and Garrett, Legislation and Statutory Interpretation at 317 (cited in note 100) (noting that agencies are accountable not only to the executive, but also to the legislature, which approves their leaders, amends the statutes they enforce, and establishes their budgets).
168 Farina, 89 Colum L Rev at 508-10 (cited in note 162) (noting that while the President has greater control than Congress over agencies, the huge magnitude of regulation will resist comprehensive management even by the most formidable President).
169 See Sunstein, 67 U Chi L Rev at 335 (cited in note 128) (noting that -the nondelegation canons are ... a species of judicial minimalism, indeed democracy-forcing minimalism, designed to ensure that judgments are made by the democratically preferable institution").
170 See Scalia, 1989 Duke L J at 517 (cited in note 87).
administrative agencies that interpret statutory ambiguities as delegations are not really acting according to congressional delegations of authority, but rather are engaging in policymaking on their own initiative.' 71 This is especially troubling where the policy involved is an important one. It is almost impossible for Congress to think of everything when it drafts a statute.'n Moreover, as discussed above, the volume and complexity of the regulatory state and Congress's heavy workload makes it unlikely that Congress can catch and correct an agency action every time it thinks the agency went too far.1 3 By requiring specificity from Congress to deviate from important policies, courts ensure that these decisions are made in the "democratically preferable institution."' 7 Under this approach, it is Congress that makes the choice, even if the choice itself is to delegate. Requiring specificity helps erase the possibility that an agency will deviate from well-accepted policies, such as arbitration, without some evidence of deliberation from Congress.
Feasibility.
Congress can, and has, specifically exempted other statutes from the reach of the FAA. Federal Arbitration Act ... shall not apply to enforcement of awards rendered pursuant to the convention.' 77 It would not be overly burdensome to require Congress to be just as specific when delegating the decision to deviate from the FAA to an administrative agency.
Additionally, forcing Congress to be specific when it exempts a statute from the FAA does little to undermine the efficiencies of the administrative state, which lie primarily in allowing Congress to avoid 171 See Schoenbrod, Power without Responsibility at 16-19 (cited in note 164) (arguing that Congress should not be allowed to delegate lawmaking authority to agencies because agencies should not be allowed to make law).
172 See John F. Manning, Textualism as a Nondelegation Doctrine, 97 Colum L Rev 673,699 (1997) (describing the textualist reliance on the authority of the executory institutions to fill in the details of laws because "'no statute can be entirely precise,' and [ ] the elaboration of statutory detail inevitably takes place outside the formal confines of bicameralism and presentment"), quoting Mistretta v United States, 488 US 361,415 (1989) (Scalia dissenting).
173 See Farina, 89 Colum L Rev at 508 (cited in note 162) (noting that the framers deliberately placed practical constraints on Congress and the unforeseen shift of a significant portion of lawmaking power from Congress to administrative agencies has resulted in an inability of Congress "effectively or extensively to direct the policy making of its delegees"). immersion in legislative details by delegating responsibilities to agencies with expertise in their respective fields. The decision to limit the FAA, and even the decision to let the agency decide whether to limit the FAA, however, is not a small detail. Rather, it is a determination to depart from a well-established "body of federal substantive law of arbitrability..' 78 Deviation from the FAA is an important decision and is one that Congress will not frequently make. Furthermore, by specifically prohibiting arbitration of other statutory claims, Congress has shown that it can be explicit about this issue.' 79 Finally, this approach impacts the FTC's discretion only slightly,"' for the FTC is free to regulate dispute resolution procedures under the MMWA in any way it wants, so long as it does not run afoul of the FAA. Therefore, requiring a specific statement from Congress when it chooses either to deviate from the FAA itself, or allow an agency to do the same, is a practical solution that does not undermine the benefit of efficiency sought by the administrative state.
The legal nature of the FTC regulations.
A final reason for excluding the FTC regulations from the McMahon inquiry is the legal nature of the regulations themselves. In Chevron, the Supreme Court held that courts must defer to an agency's legal interpretation of the statute it administers as long as the interpretation is consistent with congressional intent and is reasonable.' 8 ' The FTC regulations present legal conclusions of a different kind, however, in that the regulations attempt to resolve the conflict between two federal statutes-one that it is charged with administering (the MMWA), and one that it is not (the FAA).
Typically, the legal conclusions that agencies draw are fairly limited to each agency's particular area of expertise. ' Thus, the MMWA charges the FTC with the responsibility of regulating "informal dispute settlement procedures"' 83 involving MMWA claims, where the agency's expertise in the area of consumer issues is valuable in establishing these rules. By interpreting the MMWA to prohibit binding arbitration, however, the FTC does not merely decide how best to administer the MMWA, but rather attempts to resolve a conflict between two federal statutes. In deciding this conflict against arbitration, 178 
